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 COOPERATIVES AMENDMENT BILL
SUBMISSION BY BUSINESS UNITY SOUTH AFRICA (BUSA)

MARCH 2010
BACKGROUND

BUSA is a confederation of business organisations including chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations.  It represents South African business (See Annexure B - list of members) on macro-economic and high-level issues that affect it at the national and international levels.  BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

As the principal representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory.  BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC).

Internationally, BUSA is a member of the International Organisation of Employers (IOE), the Pan-African Employers' Confederation (PEC) and the Southern African Development Community (SADC) Employers' Group. BUSA is also the official representative of business at the International Labour Organisation (ILO), African Union (AU) Social Affairs Commission and World Trade Organisation (WTO).

INTRODUCTION

Certain members of BUSA, specifically the Agricultural Business Chamber (ABC), have been closely involved in the consultation process of drafting the said Bill. These consultation processes have been conducted on a multi-stakeholder approach with an extremely broad spectrum of stakeholders involved. This has invariably led to wide-ranging and strongly divergent positions being proposed, even of an ideological nature. 

However, at the Bloemfontein National Consultation Meeting it was agreed that as far as is possible, The Co-operative Amendment Bill must accommodate all stakeholder concerns and all co-operative forms.  The following comments and position proposed by BUSA must be seen against this background and in this context.
1.
Section 1 Definitions

1.1 
Primary Co-operatives


1.1.1
 An “Agricultural co-operative” (being a specific form of co-operative) will more often than not in practice be a “primary co-operative”; 

1.1.2
The definition of a “primary co-operative” ends with the words “and to facilitate community development”;

To avoid interpretation problems, we are of the opinion and submit that 

(a) 
the words “and to facilitate community development” be deleted from the definition of “primary co-operatives”, because most of the present registered agricultural co-operatives and also future agricultural co-operatives to be formed, are and will be focused on the delivery of services to their members, taking into consideration current legislation (e.g. B-BBEE, Employment Equity, etc.), and will in all probability not qualify for social development or upliftment State grants, 

(b)       Should the submission in paragraph (a) for some reason not be acceptable, it is submitted that the word “and” be replaced by the word “or”.

1.2 Commercial Co-ops versus Co-ops for Social development / upliftment 
BUSA maintains that clear distinction has to be made in the “Definitions” between “commercial co-operatives” and “co-operatives for social development and upliftment”, especially if government intends to assist such development and upliftment co-ops financially.

Such definitions can then more readily be used in conjunction with, or in relation to the so-called Category A, B or C co-operative reference(s). This distinction is touched on later in this document when certain other subjects are being discussed.

1.3 Natural persons

In both sections 19 (establishment) and 57 (members) of the repealed 1981 Co-operatives Act (No. 91/1981), [prior to the 1993 amendment] the provisions of these sections referred to “natural persons”. During the 1993 amendments of the Act, however, the word “natural” had been removed from same. In section 57 the words “natural” and “legal persons” were deleted, leaving the words “person(s)” to include natural and legal persons.

It is assumed and accepted that at the time of such amendments Parliament ascribed sound legal grounds and/or rationale there to. 
We submit that the wording in the definition of “primary co-operative” be “five persons of which natural persons shall be the numerical majority” at the time of formation / registration.

1.4 The Minister 
In sub-sections (l) and (o) the words “as determined by the Minister” are used.

The same principle is used in many different sections of the proposed Bill.

It is very difficult to consider and compare the purpose, principles, and provisions of the Co-operative Act, 2005 and the proposed Bill if the contemplated ministerial policies have not been disclosed or legislative guidelines been set by the legislator. 
Such ministerial policies and determinations may influence the legality, acceptability, ultimate meaning, application, and practical consequences of the principles contained in the Bill. It follows that such ministerial determinations or legislative guidelines should be publicly known for consideration before the Bill and the relevant regulations may be promulgated into law.

2.
Section 2 – Purpose of Act 
If provision is made for “commercial co-operatives” (where service to their respective members within the laws of the country are prominent on the one side) and co-operatives for social development and upliftment (on the other side) it may be easier and more manageable to pursue the purposes of the Act to inter alia “facilitate poverty reduction”. 

3.
Section 3 (3) – Multiple Votes

3.1
The principle of more than one vote/multiple votes/weighted votes should in our submission also be applicable to agricultural and primary co-operatives, notably in respect of so-called commercial co-operatives. The larger co-operatives from an economic and financial point of view need the larger producer-members to remain in the co-operative, inter alia, for the increase of capital and improved economies of scale. 
3.2 
The proposed amendments of sections 3(3) and 14(1)(e) are positive and focused in the right direction.


We would, however, like to point out the following:

(a)  The principle of more than one vote in the case of operational agricultural co-operatives (at present commercial agricultural and primary co-operatives), may in practice experience some problems. 
(b)  It is unclear why the proposed Category C primary co-operatives (and not A and B also) are accommodated in regard to additional voting rights. On what sound grounds and rationale is such a distinction justified? 
If the difference between the proposed Categories A, B, and C Co-operatives is inter alia, without sound justification based on annual turnover, we will in all likelihood find in practice that some of the operational agricultural co-operatives may fall into Category C, while others may fall into Category B, resulting in Category B agricultural co-ops having one vote per member and Category C agricultural co-operatives having additional voting rights.

(c) It is not clear why primary commercial co-operatives cannot be treated on equal footing to secondary and tertiary co-operatives, in that provision is made for the existence of more than plural votes in their constitution. 
We, therefore, propose that the words “primary or agricultural co-operatives” be inserted in the first line of section 3 after the words “The constitution of” and before the words “a secondary or”. 
4.
Section 4 – Forms and kinds of co-operatives 
We propose that section 4(1) be amended to also include:

(a) a commercial co-operative; 
(b) a social development and upliftment co-operative; 
(c) a primary co-operative, etc 
5.
Section 10 – Name of co-operatives 
It is proposed that section 10(2)(a) be amended to read as follows: ‘ “co-operative”, “co-op”, or “CP” as part of its name; and’ 

We have not been able to identify any reason, especially from a marketing point of view, why a new co-operative may use the abbreviation “CP” and an already registered co-operative cannot do the same; and vice versa. Such a situation may give a newly registered co-operative an unfair marketing advantage vis-a-vis existing operational co-operatives in the same sector, for example in the wine industry.

6.
Section 13 – Constitution of co-operative 
The insertion of the words “model business plans, a framework for process planning and other forms, “business plans”, etc. in sub-section 13(5) and 13(6) may be sensible and practical in the case of co-operatives for social development and upliftment, especially where State grants are involved.
No reason, however, seem to be apparent to prescribe such business plans, etc., in the case of commercial co-operatives when the co-operative, its directors and shareholders are and have been doing business for their own account and at their own risk –for many years already. 
The same applies to the forwarding of such documents to the envisaged Chapter 12A Agency. In the case of State grants it may be necessary to prescribe that such documents be forwarded to the Agency, but not in the case of commercial co-operatives that are doing business for their own account.

7.
Section 27 – Supervisory Committee 
In the case of a commercial agricultural or primary co-operative, managed by a board of directors, which by law has to report to a General Meeting of members (who in the first and final analysis selected those directors), no justification or sound grounds for a compulsory Supervisory Committee seems to emerge.

The members may in any event on the Annual General Meeting or a Special Meeting, require or call on the directors to account for the way they managed the co-operative and its affairs. There is no apparent need or justification for another entity to supervise the directors and be engaged in private and confidential business affairs of another person, albeit a legal persona. 

The members may, within their powers / rights contained in their constitution, dispose of incompetent directors. Additional legal powers can be drafted to support such action, if required and deemed necessary. 

For the same reasons there are no justifications or sound grounds for the reporting of any misconduct to the Tribunal. We, therefore, submit that the proposed amendment of section 27(3) (b) be deleted, and that the present section 27(3)(b) be maintained unchanged.

8. 
Section 32(2) – Board of Directors 
The limitation of the permissible service years of a director on the board of a commercial co-operative to a minimum of eight years, will in our opinion be counter-productive, because a director normally only becomes productive after service on the board for a good number of years. Furthermore, in rural areas quality, qualified and experienced persons to serve on the board of a commercial co-operative prove to be scarce.
We propose that this matter be regulated by the constitution / statute of a co-operative which can provide for a specified period of service by directors, should the members so elect. 

9.
Section 46 – Reserve fund of members 
The proposed section 46(4) can be useful in the case of co-operatives for social upliftment and development. In the case of a commercial co-operative, operating in the interest of, or on behalf of and for the account of its producing-members, it is inconceivable that the Minister may determine when and how much of the annual surplus should be disbursed to and divided amongst its members. This implies an unnecessary, unjustified and unconstitutional intervention into the private, confidential business affairs of a citizen, albeit a legal persona. 
We, therefore, propose that Section 46(4) [if deemed necessary at all] only be applied in respect of co-operatives for social development and upliftment, and not to commercial co-operatives as such.

10.
Section 47 – Annual Audit

There is no mention or provision for a so-called “level 1” primary co-operative in section 1(e) [refer to sections 47(2)(a) and 47(4)(a)]. Reference is only made to a Category C co-operative.

11.
Section 48 – Approval of auditor’s report 
Apart from such obligation on JSE listed companies, no private, commercial organisation, including co-operatives, will be prepared to make their auditors’ report and financial statements available for inspection by the public. This obligation clearly flies in the face of constitutional privacy. 
Consequently, this unacceptable provision is objected to as it is wider than any existing legal provision that allows the public to have insight in the record of private businesses and clearly is not in accordance with the right to privacy of business intelligence under the Constitution and / or the Access to Information Act, 2000. It is strongly submitted that section 48(5) be deleted in its entirety from the Bill.

12.      Section 56 - Amalgamations
The Bill by implication provides for so-called ‘old’ agricultural co-operatives to continue with their ‘old’ constitutions. A practical problem however arises when two ‘old’ cooperatives should amalgamate to form a new co-operative, and the provision in terms of acceptance of the ‘old’ constitution no longer applies for the new co-operative. An amendment is required to make provision for such an allowance.

13.
Section 62 – Conversion of co-operative

13.1 Fees 
In terms of the proposed section 62(8) the Minister must determine the fees to be paid for the conversion of a co-operative into the form of another juristic person.

Conversely, it seems that the same principle is not applicable to a company that wants to convert to a co-operative.

It is not clear to whom such fees are payable. Such uncertainty should be clarified. We submit that section 62(8) be deleted from the Bill, as it is not clear on what basis any such payment would be justified. 
We propose that the principle contained in the Co-operatives Act, 1989 [Section 171(2)], be accommodated in the Bill to enable co-operatives to convert to other juristic persons / entities without paying transfer fees, levies, or charges based on their asset base, etc.

13.2 Co-operatives – Conversion to a company in the light of uncertainties.

Should the proposals and submissions made in this document not be accepted and included in the proposed Co-operatives Amendment Bill, 2009, multiple existing commercial co-operatives may be compelled to seriously consider converting to a company. 
Only two months of the initial three year period [provided for in section 97(27) of the Act], ending 2 May 2010, now remains. To be practical and fair to the co-operatives concerned, it is of the utmost importance that such three year period be extended for at least another two years to provide operating commercial co-operatives enough time and opportunity to consider the implementation and enforcement of the Co-operatives Amendment Bill, 2009. 

14. Section 71E – Winding-up by Minister

Sub-section 71E(b)



We propose that the period during which a co-operative has not transacted business should remain at the present “two years”.



The freshly proposed period of one year, which may lapse over two different financial years, is unduly harsh and unjustified. 
Sub-section 71E(d) and (e)

These sub-sections should be deleted because their scope is too wide and subjective. Refer to the proposed “the Minister is of the opinion”. In stead these provisions should rely on facts and objective criteria. Deletion of the words “the Minister is of the opinion” will provide that such clear and objective criteria or factual basis for the particular envisaged circumstances be present. 
15. Section 85 – Co-operative Advisory Council

15.1 If, as requested, separate definitions for respectively commercial co-operatives and co-operatives for social development and upliftment are provided for in the Bill, it will in our opinion in practice be more feasible to implement and control support programmes (section 86(1)(d). 
15.2 It is difficult to foresee that the Advisory Council exercise a supervisory role in respect of State Departments, (section 85(2)(a)). An advisory role may be more feasible. 
16.
Section 97 – Transitional Provisions
In the absence of the subordinate regulations still to the promulgated and the aforementioned proposed Ministerial determinations, together with the refinements submitted under paragraph 12.2, we submit that: 

Section 97(2) of the Co-operative Act, 2005, be maintained and that the three year period be amended to at least five years from promulgation of the Act.

This should provide existing commercial co-operatives sufficient time and opportunity to adapt to the amended Co-operatives Act and should they find it difficult to so adapt, to then render them the opportunity to convert to a company in terms of the Co-operatives Act, 1981.

Subsequently section 97(3) has to be amended to read as follows:

“A  Co-operative referred to in subsection (1) must comply with the provisions if this Act within the five years period referred to in subsection (2)”.

17.
Chapter 12A – Co-operative Development Agency

We propose that the Agency solely focuses on co-operatives that are registered as co-operatives for social development and upliftment, and not on commercial co-operatives. Governmental financial assistance and subsidies to such former mentioned co-operatives can then take place via the Agency.

18.
Chapter 12 B- Co-operative Tribunal

The constitution / statutes of various operating commercial co-operatives have been amended to enable arbitration as a possible way to settle internal differences between members and the co-operative, should such differences not be settled. In practice the arbitration process has been a great success. 
The Act should, therefore, in our opinion be amended to make provision in the constitution of a co-operative for settlement of internal disputes by way of Arbitration or by the Co-operatives Tribunal, (Chapter 12B), whichever they may elect from time to time. 
We recommend that after such arbitration process had been concluded, the relevant parties not be compelled to follow the Co-operative Tribunal path as they may on fully justifiable grounds want to approach the Courts for assistance. 

The Co-operative Tribunal may encounter problems if it cannot employ the required trained legal personnel or cannot function in all the different geographical areas where co-operatives are operating. The Co-operative Tribunal will in practice be inaccessible if it is situated for example only in Pretoria or other larger cities.

19.       Additional comments on governance matters of C Co-operatives
While section 33(1) of the Act indicates that directors must be appointed acciording to the constitution of the cooperative, it should be considered that provision specifically be made for independent non-executive directors foe category C co-operatives. This would bring governance of category C co-operatives in line with the King III report on governance matters.

Additionally, in King III the role of audit committees is clearly indicated and provision should clearly be made for audit committees in both the Act and in the constitution of category C co-operatives.
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